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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

USGen New England, Inc,
TransCanada Hydro Northeast Inc.
Town of Rockingham, Vermont
Bellows Falls Power Company, LLC
Vermont Hvdro-electric Power Authority )

Docket No. P-1855-030

A g s

ANSWER OF TRANSCANADA HYDRO NORTHEAST INC.
‘ TO MOTION TO SUBSTITUTE
VERMONT HYDRO-ELECTRIC POWER AUTHORITY
' AS CO-APPLICANT TRANSFEREE '

Pursuant to Rule 213 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Comfnission ("FERC™ or the "Commission™). 18 C.F.R. §§ 385.213 (2003).
TransCanada Hydro Northeast Inc. (“TC Hydro NE™) hereby submits its An.swer to the -
Mc:)tion (;f the Town of Rockingham, Vc‘ermont (the /"Town”). Bellows Falls Power
 Company. LLC (“BFPC™) and Vermont Hydro-electric Power Authority (“VHPA™)
(Jointly, "Movants™) requesting that VHPA be substituted for the Town és applicant for
V c@licensee status for the 49 MW Bellows Falls H;;'droelectric Project ("Béllows Falls
_ Project™ or the “Project™) (the “Motion™ or the "August 10 Motion™). TC Hydro NE
_currently holds the license for, and is the operator of, the Project.

By their Motion, Movants are seeking a Commission order that would authorize
Ic Hydro NE to transfer the license for the Bellows Falls Project to VHPA and BFPC, as

 co-licensees. TC Hydro NE is submitting this Answer to explain to the Commission why

- TC Hydro NE, as the current licensee, did not join in the Motion. In support hereof, TC

Hydro NE states as follows:



L
INTRODUCTION

’Ijhe August 10 Motion is the companion filing to an application VHPA filed in
Docket No. EC05-122-0000 under Sect'ion 203 of the Federal Power Act (“Section 203
Application™) in which VHPA. without TC Hydro NE's agreémem or authorization. is
asking the Commission for an order authorizing TC Hydro NE to transfer the FPA-
jurisdictional facilities associated with the Bellows Falls Project to VHPA. The August
10 Motion filed in this docket seeks a pérallel authorization associated with the transfer
of the {icense for the Project.

Commission precedent establishes that an application to transfer a license is
invalid if it is not ﬁled jointly by the transferor and transferee. For instance, in Pittsburgh
Water-and Sewer Authoriry. 67 FERC 961.200 at 61.628 n.7 (1994). the Commission

explained that its “regulations governing license transfers. set forth at 18 C.F.R. Part 9,

_require that a license transfer application be filed by both the licensee and the proposed

transferee.” It further stated that “the licensee cannot be compelled to transfer its project
license.™ /d. at 61,628-29. The ;)nly exception to this rule is for “a mortgage or trust
.deed or judicial sales made thereunder or under tax sales.” Id. at 61,628, relying upon
Section 8 of the Federal Power Act (“F PA;"),

In a letter filed with the Commission inbthis docket on August 17, 2003, the
Town, BFPC and VHPA allege that the Commission should disregard this regulatory
scheme and grant the Motion‘ because TC Hydro NE allegedly is — to use their term — a
“reluctant” transferor. According to the Movants, TC Hydro NE allegedly is engaged in
some type of “gambit™ designed to deprive VHPA of assets which they suggest TC

Hydro NE is contractually obligated to sell to VHPA.
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As will be demonstrated below, TC Hydro NE has no contractual obligafion 1o
sell the Bellows Falls Project to VHPA under the transaction that serves as the basis for
e Motién (;he “Proposed Transaction™), which is why TC Hyvdro NE did not join in the
Motion. As TC Hydro NE has pointed out in its Protest to VHPA’s Section 203
pplication, and as is equally true here, VHPA is asking the Commission to act on an
xpedited basis, characterizing the issue as a routine, run of the mill matter whose
ubstance has supposedly “already been approved by the Commission in its order
u{horizing the disposition of the -Bellows Falls Project.”” 203 Application. at 1. This is
10st misleading. First, bthe transaction previously authorized by the Commission in other
rders issued under FPA Section 203 contemplated that, cénsistcnt with the terms of the
ption Agreement from which VHPA's rights arise, VHPA would have served merely as
conduit to ac‘quire, and simultaneously transfer, the Project to the Town ’of
ockingham. However, under the Proposéd Transaction described in the current Section

03 Application and the August 10 Motion, VHPA will own the Project and grant the

own some kind of option (the terms of which, if they exist, are unclear) to acquire it 74

reviously reviewed by the Commission, squarely violates the terms of the Option
grec_ment. That Agreement provided that VHPA could be assigned the Town's rights
nder the Option “for the purpose of financing the transaction contemplated herein;
rovided, however, upon the termination of such financing that the Optionee [the Town)
hcill own the project after the financing period.” Option Agreement. Paragraph 17,
; émphasis supplied]. But in seeking approval for the Proposed Transaction from bthe

Vermont Public Service Board -- approval VHPA does not yet have, despite its

ears from now. Second, the new, Proposed Transaction, unlike the transaction’




representations to the Commission to the contrary'--John Sayles, on behalf of VHPA,
testified that the Proposed Transaction would bring “benefits to the Town and the State
without the Town needing to'acquire the dam." August 10, 2005 Prefiled Testimony in
Vermont Public Service Board Docket No. 7047, at 2, [emphasis supplied]. But if the
Town does not acquire the dam, the transaction would be in violatipn of the Option
Agreement requirement that the Town acquire the Project. And while the Option
Agreement permitted VHPA to finance the Town's purchase of the Project. in the
Proposed Transaction VHPA asks the Commission to approve the transfer of the license
to '{7 HPA - not to the Town. Further, and most importantly, on August 22, 2005, the
citizens voted fora sgcond'time not to close on the Option Agreement.

To be sure, resqlution of the parties rights under the Option Agreement must be
resolved in the United States District Court for the District of Vermont pursuant to a
forum selection clause in the Option Agreement itself. Resolution of any such
contractual dispute by the U.S. District Court would be consistent with the parties'
contractual arrangements and with the Commission’s 10ng-sténding view, first articulated
in Arkansas La. Gas Co. v. Hall, 7 FERC 961,175 at 61,322, reh'g denied, 8 FERC
€ 61,031 (1979), that it will not assert jurisdiction over contractual issues otherwise
litigable in courts when: (1) the Commission possesses no special expertise which makes
the case peculiarly appropriate for Commission decision; (2) there is no need for
uniformity of interpretation of the type of question raised in the dispute; and (3) the case

is not important in relation to the regulatory responsibilities of the Commission.” *

' For that reason, the Commission is not the lone obstacle blocking VHPA from obtaining TC

ﬁydro NE’s assets. , '
- See. e.g.. Kansas Gas Serv. v. Enbridge Pipelines KPC, 100 FERC § 61,111 at 61.439-40 (2002);
Niagara Mohawk Power Corp. v. Rochester Gas & Elec. Corp., 98 FERC 9 61,307 at 62.314 (2002);
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IL
BACKGROUND

The genesis of the dispute between the parties arises from 2 i)olunt_ary petition for
relief under Chapter 11 of the 'Bankruptcy Code filed by USGe;x New England Inc.
(';USGenNE") on FJuly 8. 2003. In furtherance of its bankruptcy pet_ition. USGenNE.
ﬂvith Bankruptcy Court approval, undertook an effort to sell all of its generating assets.
As part of USGenNE's effort to divest itself of those assets, USGenNE and TC Hydro
NE executed an agreement on September 29, 2004, pursuadt to whicﬁ USGenNE agreed
to sell and TC Hydro NE agreed to Buy certain ﬁydroelectric generation assets with a |
total generating capacity of .approximately 560 megawatts (MW) and, inter alia, related
equipment. contracts. leases, and FERC licenses.

The assets consisted of generating systems and associated transmission facilities
on two rivers in New England: the approximately 476 MW Connecticut River system in
New Hampshire and'Vermont and the approximately 84 MW Deerfield River system in
Massachusetts and Vermont. The systems included 13 dams with 41 hydroelectric

generating units. The Connecticut River system (which is relevant to the pending

Trigen-Svracuse Energy Corp.. 95 FERC § 61,326 at 62. 153 (2001): Southern Cal. Water Co. v. Southern
Cal Edison Co., 94 FERC € 61.286 at 62.027-28 (2001); Southern Co. Energy Mhkig.. L.P.. 86 FERC {
61.131 at 61,459 (1999); Duquesne Light Co.. 84 FERC 9 61.309 at 62.406-07 (1998): Rio Grande Elec.
Coop.. Inc. v. Cent. Power & Light Co.. 77 FERC { 61.245 at 61.975-77 (1996): Portland Gen. Elec. Co.,
72 FERC € 61.009 at 61.021 (1995): Florida Power Corp., 68 FERC § 61.351 at 62413 (1994): Doswell
Ltd. Parership v. Virginia Elec. and Power Co., 61 FERC § 61,196 at 61,730-31 (1992); Citv of Camden,
S.C. v. Carolina Power and Light Co.. 56 FERC § 61.149 at 61.550 (1991). The Villuges of Edgerton and
Monpelier, Ohio v. Ohio Power Co., 49 FERC §61.306 at 62.161-62 (1989).

The key factor in making the determination under the third prong of this test is whether the
parties’ dispute reduces to a case-specific question. Where, as here, the issue involved affects only the
parties involved in the dispute and the issue can be determined by the terms of their contract, the
Commission has taken the position that the limited issue presented by the parties’ dispute does not warrant

the assertion of Commission jurisdiction.




application) included: the Comerford Dam, which has four hydroelectric generating units
(operating under FERC Lijce'nsc No. 2077); the McIndoes Dam and the Moore Dam,
which have four units each (opgrating under FERC Liceﬁse No. 2077); the Bellows Falls
Project, which utilizes three generating units (operating under FERC ‘License No. 1855);
the Vernon Dam, which has e;ight generating units (operating under FERC License No.
1904); and the Wilder Dam, v;'hich' has three generating units (operating under FERC
License No. 1892).

The sale and transfer of the hydro aésets was subject to Bankruptcy Court and
Comm'ission approval. The US Bankruptcy Court for the District of Maryland,
Greenbelt Division, provided its approval in an order issued December 16, 2004. The
Commission issued its vorder approving the transfer of the jurisdictional asséts associated
with the hydroclcc;ric projects from USGenNE to TC Hydro NE in an order dated
December 27, 2004.” The Commission alsé issued an order on January 24, 20035, which
alithorized USGenNE to transfer each of the licenses associated with the projects to TC
Hydro NE.” USGenNE transferred the hydro assets to TC Hydro NE on April 1, 2005.

As noted above, one of the assets that USGenNE transferred to TC Hydro NE was

- the Bellows Falls Project. The Bellows Falls Project was and is subject to the Option

Agreement which was entered into by USGenNE and the Town on July 13, 2004, The

Option Agrecment provides the Town the right to purchase the Bellows Falls Project

under certain terms and conditions, and as part of its agreement with USGenNE, TC

‘Hydro NE became bound by the terms of the Option Agreement. On December 1, 2004,

the Town made an initial decision to exercise its option to purchase the Bellows Falls

¢ USGen New England, Inc.. 109 FERC 962.245 (2004).
’ USGen New England, inc., Project Nos. P-1855-028 (Jan. 24, 2005).
6
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Project. On December 7, 2004, the Town assigned the option to VHPA solely for the
purpose of financing a transaction culminating in ownership of the Project by the Toxﬂ'n“
as specified in the Optibn Agreement. In addition, the Town, VHPA and Bellows Falls
power Company ("BFPC™) entered into a Master Agreement, an agreement to which TC
Hydro NE is not a party. EFPC is a limited liability company, the membership interests
of which are held indirectly 50’ percent by Brascan Corporation énd 50 percent by Emera
:'Inc. The Master Agreement contemplates that immediately after the closing under the
Option Agreement (at which TC Hydro NE would transfer the Bellows Falls Project to
VHPA as a financing vehicle for the Town) , VHPA would transfer the Project to the
Town. | |

Consistent with its ébligations under the Option Agreement. on May 24, 2005, TC
Hydro NE filed a joint application with the Town in Docket No. EC05-88-000 requesting
Cémmiséion authorization to transfer the FPA-jurisdictional facilities associated with the
Project to VHPA. based upon VHPA's contractual obligation to immediately thereafter
transfer the Project to the Town. Th¢ Commission approved that application based upon
the transaction that was described therein on July 1, 2005.°

On May 24, 2005, TC Hydro NE also joined with the Town, BFPC and
USGenNE in asking that TC Hydro NE.be substituted for USGenNE as transferor in an
application to transfer the Bellows Falls Project license to the Town and BFPC. An
application seeking authorization to transfer the license to the Towx; and BFPC

previously had been filed on January 26, 2005 with USGenNE as the transferor since at

. TransCanada Hyvdro Northeast Inc., 112 FERC 62.001. (2005). The Commission also had
approved the substance of that transaction in a prior order issued in Docket No. EC05-41-000. In that
order. which contemplated that USGenNE, rather than TC Hydro NE, would be the transferor, the
Commission approved USGenNE’s transfer of the Bellows Falls Project to VHPA, again with VHPA
immediately transferring the Project to the Town. USGen New England, Inc.. 962.222 (2005).
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that time USGenNE still owned the Project and the license.  The transaétjon that was
_contemplated, and which was d:scribed in both the January 26, 2005 Application and the
May- 24, 2005 Motion to Substitute, was consistent with the terms of the Option
Agreement, i.e., the transferor wbuld sell the Project to VHPA solely as a financing
vehicle for the Town, and at closing, VHPA imrnediately would transfer the Project to the
Town.

Events have transpired, however, that have rendered the January 26 Application
.'and May 24 Mo‘tion moot at least as of this time. On July 12, 2005, the Town held a
required vote to_authorize its purchase of the Project. In that vote, the Town voted
overwhelmingly not to acquire the Projeét. Moreover, a revote was held on August 22,
2005. and the Town once again rejected the proposal for it to become the owner of the
Project. As a result, the Option Agreement to which TC Hydro NE is'a party does not
convey any right to VHPA to acquire the Project based upon the facts and circumstances
as they exist today, i.e.. VHPA's right to acquire the Project for the sole purpose of
serving as a financing vehicle is dependent upon the' Town acquiring the Project which as
“of today. in light of the two votes against the Town's acquisition of the Project. is
something that the Town is not empoWered to do. Thus, TC Hydro NE has no legal
obligation to sell the Bellows Falls Project to VHPA.

I
ANSWER

A, The Proposed Transaction Violates the Option Agreement

In their August 17 letter filed in this docket, Movants represent that TC Hydro
NE's signature to the May 24. 2005 Motion gives the Commission sufficient authority to

grant the August 10, 2005 Motion without TC Hydro NE’s consent. TC Hydro NE takes

WAS:114967.4




no position on whether the Commission can grant an application to transfer a license
where, as here, the transferor does not join in the application. TC Hydro NE merely is

filing this Answer to inform the Commission that TC Hydro NE did not join in the

tﬁe filing, i.e.. TC Hydro NE’s position is that it has no obligation to transfer the license
to VHPA under the transaction described in the August-10 Motion.

Under the transaction described in the August 10 Motion, the Town would have
no interest in the Project at all. VHPA nonetheless claims a right to obtain the Project
asserting that the Master Agreement among the Town, VHPA and BFPC provides that “if
the ToWn 1s not able or ready to take title to the Bellows Falls Facilit_y at closing, VHPA
has the legal right to take title from TC Hydro NE in the Option Transaction and then
hold title pursuaﬁt to the Master Agreement Trénsaction."'?

The fallacy in VHPA's representation is that TC Hydro NE is a not a party ito the
Master Agreement, and as a result, that agreement cannot confer upon VHPA rights to
purchase the Bellows Falls Project that would be inconsistent with the terms of the
Option Agreement. Thus. VHPA's grab at TC Hydro NE's assets must fail becatise
VHPA has no right to acquire the Bellows Falls Project, even as a financing vehicle,
’since the Town has chosen not to take title to the Project and therefore failed to meet
conditions to Closing under the Option Agreement.

The principal basis.of >TC Hydro NE's Answer thus is that the transaction
underlying the Motion violates its rights. unde; tﬁe Option Agreemerit and cannot be

consummated. . In its Section 203 Application, VHPA represents that it is seeking a mere

Motion at 5.

114967.4
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technical correction to prior applications concerning this Project since “the substance of
the [August 10] Proposed Transaction has already been approved by the Commission in
its orders agthoﬁzing the disposition of ihe Bellows Félls Facility....™® This is not true.
The transaction described ‘in both the Aug‘ust'lo Motion and the Section 203 Application
(the "Proposed Transaction™) is materially different from the January 26 proposal. In the

January 26 transaction, VHPA would have acted as a mere conduit to facilitate financing

of the option exercise and to transfer ownership and lease rights at closing to the Town in
the event that certain conditions precedent. including a favorable vote from the Town's
citizens, were satisfied. By éontrast, in the Proposed Transaction for which VHPA now
seeks approval, the VHPA would become the owner, lessor and transferor of ownership
rights to BFPC, a third party, whether or not the conditions precedent, including approval

by the Town's voters. were met. The transaction described in the January 26 filing—in

which TransCanada joined—was consistent with the Option Agreement. The Proposed

Transaction—which is the subject of this Answer—is not.

1. The Proposed Transaction Is Inconsistent with the Express Terms of
the Option Agreement.

Paragraph 17 of the Option Agreement provides as follows:

Optionee [the Town] may not assign this Agreement
without the prior written consent of Optionor, which
consent may be withheld in Optionor's sole discretion,
except that Optionee may assign this Agreement in its sole
discretion and upon notification of Optionor to the Vermont
Public Power Supply Authority for the purpose of
financing the transaction contemplated herein;
provided, however, upon the termination of such
financing' that the Optionee [the Town] shall own the
project after the financing period. [emphasis supplied].
This Agreement shall apply to, inure to the benefit of and
be binding upon and enforceable against the parties hereto

’ See Application filed August 10, 2005 in Docket No EC05-122-000 at 1.

10
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and their respective permitted successors and assigns, to the
same extent as if specified at lengths throughout this
Agreement and notwithstanding an assignment hereunder,
Optionee [the Town] shall be jointly and severally liable
with any assignees [the VPHA] for all of the obligations of
Optionee hereunder.

Paragraph 17 thus permits assignment without the Optionor™s consent if. and only
if. three conditions are met: (i) the assignment is to a particular state agency, (ii) ﬁxe
assignment is for purposes of financing the purchase of the Facility by the Town, and (iii)
the Town owns the. Facility after such ﬁnanciﬂg. The Proposedk Transaction that is the
subject of the current Application is invalid under the Option Agreement, because, among
‘,other reasons, it violates the second and third of these requirements.

The Town., as Optionee, is not permitted — with one narrow exception — to assign
the rights under the Option Agreement without the consent of the Optionor, which
_consent can be withheld in the Optionor's sole discretion. The single exception is that the
’Town can assfgn the Option to the Vermont Public Power Supply Authority’ “for tﬁé
purpoée of financing the transaction contemplated herein.” Nothing in Paragraph 17, or
anywhere else in the Option Agreement, permits VHPA to replace the Town as Optionee
orto do anything but ﬁnaﬁce the Town's purchase of the Facility.

Iﬁ addition, Paragraph 17 of the Option Agreement makes clear that for all
~prurposes other than financing, the Town remains the ‘Optionee after the assignment.
Paragraph 17 provides that "upoh the termination of such financing . . . the Optionee
F[clearly. the Town] shall own the project.” And it provides further that “notwithstanding

an assignment hereunder, Optipnee shall be jointly and severally liable with any assignee

',~()

VHPA was substituted for the Vermont Public Power Supply Authority by order of the
Bankrupiey Court. See discussion infia.

11
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for all of the obligations of Optionee [again. clearly the Town] hereunder.” In both of
these provisions. the "thionee" remains the Town despite the assignment. and the |
assignee and the Optionee remain separate entities. Neither provision makes sense if the
ass}ignee “for the purpose of financing the transaction contemplated herein" 1s also the
Optionee for all other purposes as well.

While it is not at all clear what particular form the Proposed Transaction would
take.'’ it is crystal clear that VHPA's role would no longer be limited to financing the
Town's purchase, of fhe Project, as required by the Option Agreement. By twice voting
against taking ownership of the Project, the Town—the entity for whom the transaction
contemplated by the Option Agreement was to be ﬁnanced by VHPA—has made clear
that it does not wish to own the Project. For that reason, VHPA converted‘ its role in the
Proposed Transaction from a mere conduit facilitating a financing transaction in which
the Town would be the owner and beneficiary—its role in the transaction deséribed in the
January 26, 2005 filing — to an owner and lessor under a 74 year lease in which the Town
has no interest whatsoever. Accordingly, VHPA is most decidedly not acting, in the
Proposed Transaction, for the purpose of financing the Town's purchase Qf the Project as

* - required by the Option Agreement, and the proposed Transaction squarely violates one of

the conditions set forth in Paragraph 17 for an assignment without the consent of the

R (1]

For example, the Section 203 Application, at page 1, contains a request by VHPA for
authorization for. TC Hydro NE to transfer certain FPA jurisdictional facilities associated with the Facility
to VHPA which will hold title and lease the Facility to BFPC. However. only a few pages later in the
Section 203 Application (as also described in the August 10 Motion), VHPA relies on section 2.12 of the
Master Agreement for the authority to undertake such transaction notwithstanding the fact that section 2.12
states "In the event that the Town does not, within one Business Day of the Closing assume all of VHPA's
interest in the Facility lease and accept a transfer of all VHPA's interest in the Property...the VHPA shall
have the right to sell to [BFPC] and [BFPC] shall have the right to Purchase from VHPA, for one dollar, all
of VHPA's interest in the Facility Lease and the Property . . . .” Obviously, a transaction in which VHPA
owns the Facility and leases it to BFPC is materially different from a transaction in which BFPC owns the
Facility (and VHPA is out of the picture).

12
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Optionor — namely. that the assignment be for “purposes of financing” the transaction

contemplated by the Option Agreement.

Moreover, the Proposed Transaction also violates another condition of 'Paragrap.h
17 for an assignment without the consent of the Optionor — that the Town ~shall own™ the
 Project after the financing. Though it is unclear how exactly, if at a;ll. VHPA intends to
;t’ransfer the Project to the Town after the 74-year 1ease. expires, what is clear is that,

contrary to the express language in the Option Agreement, it is not a certainty that the

‘Town will actually take ownership of the Project at some point in the future, if at all. For
_one, though it is not possible to predict the state of the world 74 years from now,
_presumably the transfer of the Project from VHPA to the Town will require certain
regulatory and other approvals (including approvals of the Cpmmission) that of course
_have not yet been obtained. Thus, the Proposed Transaction fails to meet the third
; c':on'dition ;equired under the Option Agreement for an assignment without the Optionor’s
consent and is therefore invalid.

2. The Rejection By The Voters Of The Town Precludes Closing on the
Option Agreement and Transfer of the Project to VHPA. '

Movants ask the Commission to approve the substitution of VHPA for the Town
‘aVs co-licensee because "‘fhe Town has not yet secured all of the necessary authorizations
_ to demonstrate that it has the legél competence, as required by Section 9(b)(2) of the
Federal Power Act, to become a co-licensee of the Project.” Motion at 1. Movants go on

1o say that the reason for the delay in securing the required authorizations is that the

_ Town voted against consummating the purchase of the Project on July 12. 2005 and “has
scheduled a revote on the issue for August 22, 2005...." Id. at 6. Movants then explain

that “this filing is made to ensure that the condition for this government approval to be in

13
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place by September 11, 2005 is achievgd in order for VHPA to acquire and hold title to
the Project to consummate the Option Transacfion." 1d

The August 22, 2005 revote -- which had not yet taken place at the time the Joint

Movants filed the current pleadings -- was critical because approval by the Town's

. citizens was a condition precedent to consummation of the transaction contemplated by

the Option Agreement. In Paragraph 10.4(a) of the Option Agreement. the Town

represented and warranted that it had the power “to purchase the Property as provided in
fhis Agreement” subject to “a contemplated vote of the citizens of the Optionee to
exercise the Option and the necessary approvél of the Vermont Public Service Board....”
In Paragraph IO.}(b). the Town represented that “[a]ll requisite actions necessary to
authorize Optionee to enter into this Agreement and the remaining agreements provided
for and to carry out its obligations have been, or by the Closing Date will have been,
taken....”""

But on August 22, 2005. the Town's citizens voted—for a second time—not to
acquire the Project. Because a “Yes™ vote was necessary for the Town to have the legal
competence to take title to the Project. and because the Town's taking title to the Project

was a requirement of the Option Agreement, the transaction contemplated by the Option

Agreement cannot be consummated.

H Notwithstanding the assignment of the Option Agreement to VHPA for purposes of financing, as
established above the Town remained the “Optionee™ under the Option Agreement subsequent to such
assignment. Thus, the representations and warranties of the “Optionee™ under the Option Agreement
remain the representations and warranties of the Town. '

14
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3. . Nothing In The November 23, 2004 Bankruptcy Order, The
December 7, 2004 Assignment Or The Master Agreement Provides
VHPA Rights Exceeding Those That It Enjoyed Under The Option
Agreement.

The approvals Movants now seek from the Commission would authorize a

transaction permitting VHPA to circumvent the Option Agreement’s requirements that (i)
VHPA act for the purpose of financing the Town’s purchase of the Project. (ii) the Town
own the Project at the conclusion of the financing. and (iii) the Town's voters approve the
Town's purchase. To justify this expansioﬁ of VHPA's rights as assignees and the
coniplete excision of the \'oting requirement from the Option Agreement, Movants rely
on the November.23, 2004 Order of the Bankruptcy Court for the District of Maryland
(Greenbelt Divisién) (the “*Order™) and the December 7. 2004 Assignment énd Master
Agréement entered into among the Town. VHPA and BFPC. Movants’ argument must
Be rejected because neither the Order nor the Master Agreement can provide VHPA any
rights it did not enjoy under the Option Agreement.

a, The Bankruptcy Order Does Not Convert VHPA From

An Assignee For Purposes Of Financing To An
Assignee For All Purposes.

Movants suggest that the limitations on assignment set forth in the Option
Agreement have éomehow been trumped by the November 23, 2004 Order of the
Baukruptcy Court authorizing VvHPA to substitute for VPPSA as assignee. The most
éursory review of the Order and the proceedings that led to it inclu&ing the
k\representations made to the Bankruptéy Court by the Town, demonstrate that this is not
0. The Order provides “that the Town may. if need be. assign the Optidn Agreement to

:VHPA for the purposes set forth in the Option.” [emphasis supplied]. That should be the

end of the discussion. - The Order goes on to say that such substitution “does not

15
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constitute a material modification of the Option.” This was consistent with the Town's

own representations to the Bankruptcy Court about the significance of substitution of the
VHPA for another Vermont state agency and the related assignment to the VHPA: in the
hearing seeking court approval of the assignment, counsel for the Towﬁ described the
substitution as “a minor modification™ that merely involved a “miniscule change from
one Vermont state agency to another.” Transcript of Bankruptcy Proceedingé at 80, 84
(Nov. 18, 2004). In short, the Order and the proceedings leading to its issuance make
clear that the substitution of VHPA and the subsequent assignment of the Option
Agreement from the Town to the VHPA did not change the express limitations contained
in the Option Agreément that VHPA’s role would be. as the Order expressly states, “for
the purposes set forth in the Option.”

b. Neither The Assignﬁent Of The Option Agreement, Nor The

Terms of The Master Agreement, Gives VHPA Rights As
Assignee That Are Inconsistent With The Option Agreement.

Movants also suggest that the December 7, 2004 Assignment Agreement entered
into between the Town and VHPA and the Master Agreem'ent of the same date entered
into among VHPA, the Town and BFPC gave VHPA expanded rights as assignee and
made it the valid assignee for all purposes of the Option Agreement. Both the
Assiénment Agreement and the Master Agreement dutifully recite the language in the
Option Agreement limiting VHPA's role to financing the transaction contemplated by the
Option Agreement. See, e.g.. Master Agreement. Fourth recital, ("the Town has assigned
all of its rights and obligations under the Option Agreement to the VHPA for purposes of
financing the exercise of the Option . . . which assignment is subject to the continuing
rights of the Town as provided in the Option Assignment.”) But both also contain broad

language, nowhere to be found in the Optibn Agreement, and upon which Movants now
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apparently rely, describing VHPA as the assignee of the Option Agreement without the
‘limiting language. See, e.g.. Assignment of Option to Purchase € 1 (purporting to assign
“all the right.‘ title and interest of the Town now existing or hereafier acquired in and to
the Option Agreemem.").

The complete answer to this argument is that TC Hydro NE is not a party to either
the Assignmgnt or the Master Agreement. Movants cannot deprive TC Hydro NE of its
fights under the Option Agreemgnt through the simple expedient of VHPA eﬁtéring into
_separate contracts, to which TC Hydro NE 1is not a party, purporting to change those
rights. Rather, both tﬁe Assignment Agreement and the Master Agreement are entirely
derivativé of the Option Agréement and cannot give VHPA, or anyone else, rights to the
‘Facilify that are greater than, or inconsistent with, rights granted under the Option
Agreement. Still less can they unilaterally deprive the Optiondr of the benefit of its
argain in negotiating the provisions in the Optioz;n Agreement.

For all these reasons, the Proposed Transaction violates the Option Agreement
and cannot be consummated.

If There Is A Contractual Dispute Concernihg The Parties’ Rights And

Obligations, That Dispute Will Have To Be Resolved By The United States
District Court For The District Of Vermont )

TC Hydro NE believes that VHPA's contractual rights. or a lack thereof. are not
subject to reasonable dispute, i.e., VHPA currently has no right to purchése and own the
‘{Bellows Falls Project.

However. it is evident from VHPA’s explanation of its alleged right to acquire the
roject that there may be a factual dispute concerning the parties’ contractual rights and
bligations. That being the case, if VHPA maintai»ns its view, there may be a need to

have an adjudication to sort out the parties’ contractual rights.
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'Consistent with Commission precedent and the parties* choice of forum. the court

that must hear the dispute is the United States District Court for the District of Vermont,

Paragraph 23 of the Option Agreement contains a forum selection clause for “all
disputes™ arising under the Option Agreement. Paragraph 23 provides. in full;

23.  Goveming Law; Jurisdiction. This Agreement shall be
govemed by and interpreted in accordance with the law of the State of

Vermont, without giving effect to any conflict of law principles or
provisions. For so long as Optionor continues to be subject to Bankruptcy
Court proceedings and owns the Property, all disputes with respect to this
Agreement shall be determined by the United States Bankruptcy Court for
the District of Maryland (Greenbelt Division) (the “Bankruptcy Court™). ~
At such time as Optionor is no longer subject to Bankruptcy Court
proceedings, or Optionor no longer owns the Property, all disputes under
this Agreement shall be determined in the United States District Court,
District of Vermont.

Based upon.this provision, it is clear that the United States District Court for the
District of Vermont now has jurisdiction over all disputes that arise under the Option
Agreement, including any dispute over the validity or scope of the Town's éssignment to
VHPA."” The Commission therefore cannot and.should not proceed to adjudicate the
parties’ rights under the Agreement given the clear language of Paragraph 23.

It 15 well estab}ishe'd under Vermont and Federal law that forum selection clauses

are enforceable and that such a clause “should control absent a strong showing that it

. should be set aside.” The Bremen v. Zapata Off-Shore Co., 407 U.S. llg 15 (1972); see

12 As previously indicated, USGenNE, with the Bankruptcy Court’s approval, transferred its right,
title and interest in all of its hydroelectric assets to TC Hydro NE on April 1, 2004, including the Bellows
Falls Project that is the subject of the Option Agreement. Therefore USGenNE no longer owns the Project,
and pursuant to the specific terms of Paragraph 23 of the Option Agreement, any potential dispute is to be
determined by the United States District Court, District of Vermont. Moreover, because USGenNE has
confirmed its chapter 11 plan of reorganization and emerged from bankruptcy, it is clear that the resolution
of this dispute will have no impact upon USGenNE, the administration of its bankruptcy estate or the
interests of its creditors. As a result, it is also clear that this dispute does not "arise in" and is not "related

0" the USGenNE bankruptcy and. as a result, the Bankruptcy Court no longer has jurisdiction over this
matter (or. in the unlikely event such jurisdiction continues to exist, we believe that it is likely that the
Bankruptcy Court would abstain from hearing this matter since its resolutxon w:ll have no impact on the
USGenNE estate).
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also Int'l Collection Serv., Inc. v. Gibbs, 147 Vt. 105, 107 (1986) (quoting The Bremen,
407 U.S. at 10, and enforcing forum selection clause); C. Wright & A. Miller, Federal

Practice & Procedure. § 3803.1 (1986 & 2005 Supp.). Further, forum selection clauses

should be enforced unless enforcement is shown by the resisting party to be
v'unreasonable’ under the circumstances.” Breﬁzen, 407 U.S. at 10. The burden of
kmaking Such a showing is on the party resisting application of the clause and that party
must show that “trial in the confractuai forum will be so gravely difficult and
incoﬁ\'eniem that he will for all practical purposes be deprived of his day in court.” /d. at
18. |

Here, there can be no question that the Federal District Court of Vermont is d fair
and reasonable forum. The Option Agreemeng, including its forum selection clause, was
specifically approved by the Bankruptcy Court’s July 23. 2004 order. USGen New
Ellzglancvl.. Inc. v. Town of Rockingham, Vermont, Adv. Proc. No. 03-03148 (PM)(Barkr.
D. Md. 2004) at p. 4. 3. In these circumstances, the Option Agreement’s forum
selection clause is fair, reasonable and enforceable. Consequently, given the clear
language of Paragraph 23, any contractual dispute must be adjudicated by the United
States District Court for Vermont.

Moreover, Commission precedent supports adjudication of any contractual
dispu}te by the U.S. District Court .for Vermont. As previously indicated, the Commission
has taken the position in numerous orders that courts are the more.appropriate body to
address such issues — even‘ V\;he.n such issues arise in jurisdictional agreements which is

not the type of document at issue here.

Seen. 2, supra atp. 5.
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Consequently, given the clear language of Paragraph 23, any contractual dispute

must be adjudicated by the United States District Court for the District of Vermont.

C. The Vermont Public Service Board Has Not Yet Given Its Approval For The
Proposed Transaction

Section 11I. Paragraph 2 of the Motion states that “[t]he: V PSB has issued a
‘Certificate of Public Good lssuedi Pursuant to 30 V.S.A. §248." that ’ﬁnds that the
issuance of the Certificate to VHPA "will promote the g‘eneral good of the State of
‘Vermont™ and authorizes VHPA to ‘acquire and transfer’ the Project.” Motion at 7.

VHPA cites the VPSB "Certificate of Public Good under 30 V.S.A. § 248" to support its

propositién that VHPA is fully qualified to hold the hydroelectric license for the Project.
Contrary to VHPA'S agsenion. it does not have the authority from the Board to support
this proposition. Similar to the proceedings at the Commission in Docket No. EC05-88-
000, the transaction that previously was authorized by the Board in Vermont, subject to

conditions including approval by the voters of the Town of Rockingham, contemplated

that. consistent with the terms of the Option Agreement, VHPA would hold title to the

Project for a nanosecond, and ownership would thereafter be transferred to the Town.

In an apparent mistake that resulted in providing misleading information to the

Commission, the Movants have filed with the Commission as part of Exhibit A to the

Motion to Substitute, certain Vermont Board Certificates of Pub]ié Good and Consent
that VHPA and BFPC do not hold. Attached as Exhibit A are the corrected Certificates

of Public Good and Certificates of Consent issued by the Board in Vermont in‘its June 6"

Order and provided to the parties, which corrected errors contained in the Certificates
filed with the Commission by the Movants as support for their Motion. Under various

statutes.in Vermont that require companies to obtain advance approval from the Public
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Service Board, the Board is required to issue orders, certificates of public good.
certificates of consents, and other épprovals.

The. corrected Certificate of Public Good under 30 V.S A. § 231 iissued by the
Vermont Board to VHPA only authorizes VHPA *to acquire” the facility (and unlike
the Certificate of Public Good issued to the Town of Rockingham, does not authorize
VHPA 1o continue to “own™ the Facility'). Despite the erroneous suggestion by VHPA to
the Commission on page 7 of_ the Motion that it indeed has the authority it requires from
the Vermont Board to hold the hydroelectric license, the only fnarty authorized by the
Vermont Public Service Board and issued a Certificate of Public Good “to acquire and
own™ the Facility if the Closing oécurréd under the Option Agreement is the Town of
Rockingham.

Consistent with the “temporary acquisition of the Dam™ by VHPA presented to’.and
discussed by the Board on page 11 of its Order, the Board issued a “Certificate of
Consent to Transfer Assets” consenting to the transfer of the Project from VHPA to the
Town of Rockingham. It is alsolapparem from the corrected copy of the Board's
“Certificate of Consent for Lease of Assets™ filed by TC Hydro NE with this Motion. that
the only party authorized by the Board to lease the “Bellows F‘alls Hydroelectric
Generating Station (the “bam") of the Town of Rockingham™ to BFPC is the Town.
Despite the misleading suggestion by VHPA that it has obtained authorization from the
Vermont Public Service Board, VHPA did not obtain from the Board the aﬁthority

required in Vermont to lease or transfer the Project to BFPC.
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At page 11 of its Order in Vermont Docket No. 7047 issued June 6, 2005, the
Board discussed and recognized only VHPA's limitéd role in the transactions presented
to it, as promoting the general good of the State of Vermont.

The Board acknowledged on pzige 11-12 that “[t]he stipulating parties specifically

request that the Board issue a CPG pursuant to § 248 authorizing VHPA to acquire and

own the dam. They agree that the proposed transfer of the Dam. and VHPA's role in
these transactions. will promote the general good of the State of Vermont. . .. We note
that the record reflects that VHPA, in spite of its mandate, has little in the way of
. experience and background to operate a hydroelectric generating facility and to
successfully participate in a competitive wholesale energy market. That expertise, as we

recognize below. is possessed by BFPC. However. because VHPA's role in this process

has essentially been a financing facilitator, we consider its temporary acquisition of the
Dam to be a reasonable proposal, particularly since it is only a temporary ownership of

the Dam. Moreover. because VHPA is a necessary link in Rockingham’s ultimate

acquisition of the Dam — we conclude that its acquisition is in the general good of the

State.”

The‘authority and Certificate of Public Good issued by the Vermont Public
Service Board to VHPA to temporarily “acquire™ (but not "owﬁ") the Facility. and the
Certificate of Consent -iss'ued by the Public Service Board for VHPA to specifically
transfer the Facility to the Town of Roc.kingham. do not support the VHPA's suggestion
to the Commission that it has obtained authorization from the Vermont Public Service

Board necessary for transfer of the license.

WAST14967.4




Thus, to the extent that the Commission has been misled into believing that it is
the lone obstacle preventing VHPA from acquiring the Project, such a belief clearly is in

€ITOr.

IV,
CONCLUSION

For the foregoing reasons. the Commission should honor the parties’ choice of
forum that dictates that the U.S. District Court for the District of Vermont adjudicate the
parties’ contractual. rights if VHPA claims that TC Hydro NE's interpretaﬁon of the
contract is wrong.

espectfully submitted.

VG

~ Kendeth L. Wiseman
Mark F. Sundback
Gloria J. Halstead
Jennifer L. Spina
Andrews Kurth LLP
1701 Pennsylvania Ave., NW
Suite 300
Washington, DC 20006
(202) 662-2700

Attorneys for TransCanada Hydro Northeast Inc.

Date: September 1, 2005
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CERTIFICATE OF SERVICE

an attomey for TransCanada Hydroelectric Northeast
foregoing document was served on
r, 2005 by U.S. mail,

1, Kenneth L. Wiseman,
Inc., hereby certify that a true and correct cOpy of the
all parties of record in this proceeding on this 1st day of Septembe

first class delivery.
I

Kinneth L. Weman
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112 State Street
Drawer 20
Montpelier, VT 05620-2701
Tel.;- (802) 828-2358

TTY/TDD (VT): 1.809
- 1-800.734.
ng: (802) 828-335314 %
} E-Mail: clerk@psb.szat:.vms
Intemne: hnp://www.staxe.vt.us/psb

State of Vermont
Public Service Board

ECEIVES
MEMORANDUM
UK 10 26 @
| » DOWNS RACHLIN & MARTIN
T Psiesn 5B Docketo, 06 SLIOHNSBURYYT

‘From: Susan M. Hudson, Clerk of the Boa:d._'QL/
Re: - Bellow Falls Hydroelectric Project — Corrections to Certificates

Date: June 8, 2005

On June 6, 2005, the Public Service Board issued an Order, two Certificates of
Consent, and three Certificates of Public Good in the above-captioned docket. Due to
technical errors, three of the Certificates contained incorrect language. In addition, a
Certificate of Consent for the sale of the Bellows Falls Hydroelectric Generating Station by
TransCanada Hydro Northeast Inc. to Vermont Hydroelectric Power Authority was
inadvertently omitted, and not issued.

Would you please replace the enclosed, corrected Certificates for the ones sent to
vou on June 6®. The corrections are as follows:

Certificate of Consent for Bellows Falls Power Company to lease the Dam from the

. Town of Rockingham: (1) the title was changed to read "Lease" instead of "Transfer”; and
(2) the last word in the first paragraph was changed from "transfer" to "lease."

Certificate of Public Good to Vermont Hydroelectric Power Authoritv: (1) § 248 in
the title was changed to read "§ 231"; and (2) deleted the words "and transfer" in the third

line of the first paragraph. .

Certificate of Public Good to Town of Rockingham: (1) added "& 248" to the
second line of the title; and (2) changed October 30, 2005 to read "October 3, 2005" on the
last line of Paragraph No. 5 on page 2.

Also enclosed is the Certificate of Consent for the TransCanada/Vermont
Hydroelectric transaction.

We apologize for these errors and any inconvenience they may have caused.
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STATE OF VERMONT
PUBLIC SERVICE BOARD

Docket No. 7047

Petitions of: (1) TransCanada Hydro Northeast Inc.
for consent to transfer its Bellows Falls Project to
the Vermont Hydroelectric Power Authority; (2)
Town of Rockingham and Vermont Hydroelectric
Power Authority for certificates of public good and
consent to purchase, own, and lease the Bellows
Falls Hydroelectric Generating station; and (3)
Bellows Falls Power Company for approval to
operate the Bellows Falls Hydroelectric Generating
Station in Bellows Falls, Vermont, and for de
minimus regulation

Ol g S N S S A WP N

CERTIFICATE OF CONSENT FOR SALE OF ASSETS |
ISSUED BURSUANT TO 30 V.S.A. §109

ITIS HEREBY CERTIFIED that the Public Service Board ("Board") of the State of
Vermont has this date found and adjudged that the sale of the Bellows Falls Hydroelectric

Generating Station of TransCanada Hydro Northeast Inc. to Vermont Hydroelectric Power
~ Authority, will promote the general good of the State of Vermont, and the Board hereby consents
to said sale.

Petitioners shall file this Certificate of Consent with the Vermont Secretary of State,
pursuant to 30 V.S.A. § 109. V

Dated at Montpelier, Vermont, this _8th day of ___June . 2005.
)
) PUBLIC SERVICE
)
s/ David C. Coen ) BOARD
)
) OF VERMONT
s/ John D, Burke )
A TRUE COPY:
OFFICE OF THE CLERK

FILED: 2005
AT’I’EST >é£4c4~\ n\ w

Clerk of the Board '

NOTICE TO READERS: This decision is subject to revision of technical errors. Readers are requested to notify the Clerk
of the Board (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary corrections may be made.
(E-mail address: Clerk@psb.state.vt.us)




STATE OF VERMONT
PUBLIC SERVICE BOARD

Docket No. 7047

Petitions of: (1) TransCanada Hydro Northeast
Inc. for consent to transfer its Bellows Falls
Project to the Vermont Hydroelectric Power
Authority; (2) Town of Rockingham and
Vermont Hydroelectric Power Authority for
certificates of public good and consent to
purchase, own, and lease the Bellows Falls'
Hydroelectric Generating station; and (3)
Bellows Falls Power Company for approval to
operate the Bellows Falls Hydroelectric
Generating Station in Bellows Falls, Vermont,
and for de minimus regulation

CERTIFICATE OF CONSENT FOR LEASE OF ASSETS
ISSUED PURSUANT TO 30 V.S.A. § 109

ITISHEREBY CERTIFIED that the Public Service Board ("Board") of the State of

Noe Mot Mt N Nt N N N N N/ N N

* Vermont has this date found and adjudged that the lease of the Bellows Falls Hydroelectric
" Generating Station (the "Dam") of the Town of Rockingham, Vermont, to Bellows Falls Power

' Company, LLC, will promote the general good of the State of Vermont, and the Board hereby

consents to said lease.

Petitioners shall file this Certificate of Consent with the Vermont Secretary of State,

pursuant to 30 V.S.A. § 109,
Dated at Montpelier, Vermont, this __ 6™  dayof __June _, 2005.

)
) PUBLIC SERVICE
)
s/David C. Coen ) BOARD
- )
) OF VERMONT
s/John D. Burke )

OFFICE OF THE CLERK
FILED: June 6, 2005

ATTEST: __s/Susan M. Hudson
Clerk of the Board

NOTICE TO READERS: This decision is subject to revision of technical errors. Readers are requested fo notify the Clerk
of the Board (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary corrections may be made.
(E-mail address: Clerk@psb.state.vt.us)




STATE OF VERMONT
PUBLIC SERVICE BOARD .

Docket No. 7047

Petitions of: (1) TransCanada Hydro Northeast )
Inc. for consent to transfer its Bellows Falls )
Project to the Vermont Hydroelectric Power )
Authority; (2) Town of Rockingham and )
Vermont Hydroelectric Power Authority for )
certificates of public good and consent to )
purchase, own, and lease the Bellows Falls )
Hydroelectric Generating station; and (3) )
Bellows Falls Power Company for approval to. )
operate the Bellows Falls Hydroelectric )
Generating Station in Bellows Falls, Vermont, )
and for de minimus regulation )

)

Entered: 6/6/2005

CERTIFICATE OF PUBLIC GOOD

ISSUED PURSUANT TO 30 V.S.A., § 231

IT IS HEREBY CERTIFIED that the Public Service Board of the State of Vermont on
this date finds and adjudges that the issuance of a Certificate of Public Good ("Certificate") to the
Vermont Hydroelectric Power Authority ("VHPA"j to acquire the Bellows Falls Hydroelectric
Generating Station (the "Dam") in Vermont will promote the general good of the State of
Vermont. This Certificate is subject to the following conditions:

- 1. VHPA is not required to make any filings with the Public Service Board or

the Vermont Department of Public Service pursuant to 30 V.S.A. § 108 governing .

financings; and ‘

2. Neither this Certificate nor the Dam may be transferred without the prior

consent of the Public Service Board.




Docket No. 7047

Dated at Montpelier, Vermont, this _6" _day of ___June , 2005.

‘ )
) PUBLIC SERVICE
)
s/David C. Coen ) BOARD
) !
) OF VERMONT '!
s/John D. Burke )

OFFICE OF THE CLERK
FILED: June 6, 2005

ATTEST: s/Susan M. Hudson
Clerk of the Board

NOTICE TO READERS: This decision is subject to revision of technical errors. Readers are requested to notify the Clerk
! of the Board (by e-mail, telephone, or in writing) of any apparenl errors, in order that any necessary corrections may be made.
(E-mail address: Clerk@psb.state.vt.us)




STATE OF VERMONT
PUBLIC SERVICE BOARD

Docket No. 7047

Petitions of: (1) TransCanada Hydro Northeast )
Inc. for consent to transfer its Bellows Falls )
Project to the Vermont Hydroelectric Power )
Authority; (2) Town of Rockingham and )
Vermont Hydroelectric Power Authority for )
certificates of public good and consent to )
purchase, own, and lease the Bellows Falls )
Hydroelectric Generating station; and (3) )
Bellows Falls Power Company for approval to )
operate the Bellows Falls Hydroelectric )
Generating Station in Bellows Falls, Vermont, )
and for de minimus regulation )

Entered: 6/6/2005

CERTIFICATE OF PUBLIC GOOD
ISSUED PURSUANT TO 30 V.S.A. §§ 231 & 248

IT IS HEREBY CERTIFIED that the Public Service Board ("Board") of the State of
Vermont on this date finds and adjudges that the issuance of a Certificate of Public Good
("Certificate") to the Town of Rockingham, Vermont ("Rockingham") to acquire and own the
Bellows Falls Hydroelectric Generating S;ation (the "Dam") in Vermont will promote the general
good of the State of Vermont. This Certificate is subject to the following conditions:

1. Any amendments of Rockingham and Bellows Falls Power Company's

("BFPC") Federal Energy Regulatory Commission ("FERC") license for the Dam

shall be filed with the Board and the Vermont Department of Public Service

("Department");

2. Rockingham and BFPC shall comply with the Vermont Dam Safety Act,

10 V.S.A. § 1081 et seq., 1o the extent that such requirements are not inconsistent




Docket No. 7047

Page )
with requirements imposed by FERC in connection with its regulation of the
hydro facilities;

3. Rockingham shall make filings with the Board and the Department
pursuant to 30 V.S.A. § 108 governing financings aésociated with the Dam;

4. Neither this Certificate nor the Dam may be transferred without the prior
consent of the Public Service Board;

5. Rockingham shall hold a vote pursuant to the requirements of 30 V.S.A. § 248 (c)
to allow Rockingham's voters to decide whether Rockingham should consummate the

sale now due to close no later than October 3, 2005.

Dated at Montpelier, Vermont, this _6" dayof _June  ,2005.

)
) PUBLIC SERVICE
)
s/David C. Coen ) BOARD
)
) OF VERMONT
)

s/John D. Burke
OFFICE OF THE CLERK
FILED: June 6, 2005

ATTEST: __s/ Susan M, Hudson
Clerk of the Board

NOTICE TO READERS: This decision is subject to revision of technical errors. Readers are requested to notify the Clerk
of the Board (by e-malil, telephone, or in writing) of any apparent errors, in order that any necessary corrections may be made.
(E-mail address: Clerk@psb.state.vt.us) ‘




N D R EW S ‘ 1701 Pennsylvania Avenue, NW
A : Sui
ATTORNEYS KURTH .- . V\;J;;en;zeon. D.C. 20006

202.662.2700 Phone
202.662.2739 Fax

andrewskurth.com

Kenneth L. Wisemnan
202.662.2715 Direct

kwiseman@andrewskunth com

September 9, 2005
]IA HAND DELIVERY
The Honorable Magalie R. Salas
Secretary
Federal Energy Regulatory Commission

888 First Street, N.E. ..
Washington, D.C. 20426

Re:  TransCanada Hydro Northeast Inc. Vermont Hydro-electric Authori‘ty
Docket No. EC05-122

Dear Ms. Salas:

Enclosed for filing are the original and fourteen copies of the Supplement to Motion to
Intervene and Protest of TransCanada Hydro Northeast Inc. to Application Under Section 203 of
the Federal Power Act, Request for Expedited Consideration, and Waivers. Also enclosed are
two additional copies. Please date stamp the additional copies and return them to the messenger.

If you have any questions concerning this filing, please contact the undersigned at 202-

662-2715.
esﬁectﬁlll _supmitted,
l [N\

Kenneth L. Wiseman
Counsel for TransCanada Hydro Northeast Inc.

Thank you for attention to this matter.

Service List

VAS:115047.1 .
ustin Dalias Houston London  Los Angeles New York The Woodlands Washington, DC




UNITED STATES OF AMERICA
- : BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

TransCanada Hvdro Northeast Inc. Docket No. EC05-122-000
Vermont Hydro-electric Power Authority |

SUPPLEMENT TO MOTION TO INTERVENE AND
PROTEST OF TRANSCANADA HYDRO NORTHEAST INC.
TO APPLICATION UNDER SECTION 203 OF THE FEDERAL POWER ACT,
REQUEST FOR EXPEDITED CONSIDERATION, AND WAIVERS

Pursuant to Rule 212 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission). 18 C.F.R. §§ 385.212 (2005). TransCanada Hydro Northeast Inc.
hereby moves to supplement its Motion to Intervene and Protest, filed on August 31, 2005, to the
Application filed by Veﬁnont Hydro-electric Power Authority. The Supplement consists of an
order c;f the ‘\;/emzont Public Service Board that was issued on September 8, 2065. A copy of the
order is appended hereto as Attachment A.

Rgspectfully submitted,

N —

Kbmheth L. Wiseman

Mark F. Sundback

Gloria J. Halstead

Jennifer L. Spina

Andrews Kurth LLP

1701 Pennsylvania Ave., NW
Suite 300

Washington, DC 20006
(202) 662-2700

Attorneys for TransCanada Hydro Northeast Inc.

Date: September 9, 2005

WAS:115189.1




CERTIFICATE OF SERVICE

I, Kenneth L. Wiseman, an attorney for TransCanada Hydroelectric Northeast Inc.,
: hereby certify that a true and correct copy of the foregoing document was served on all parties of

record in this proceeding on this 9" day of September, 2005 by U.S. mail, first class delivery.

R -

Kenneth L. Wiseman

VAS: 15189,
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Exhibit A is the Public Service Board 9/8/2005 Order found in VHPA :
Report Exhibit B] :
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